HOUSE BILL REPORT
HB 1329

As Reported By House Committee On:
Finance

Title: An act relating to business and occupation tax reimbursements and advances
received by property management companies for the payment of wages to on-site
employees.

Brief Description: Paying the business and occupation tax by property management
companies for on-site employees.

Sponsors. Representatives Van Luven, Sheldon, Quall, Koster, Smith, Mulliken,
Sherstad, Crouse, D. Sommers, Schoesler and Cooke.

Brief History:
Committee Activity:
Finance: 2/4/97, 3/7/97 [DP].

HOUSE COMMITTEE ON FINANCE

Majority Report: Do pass. Signed by 13 members: Representatives B. Thomas,
Chairman; Mulliken, Vice Chairman; Dunshee, Ranking Minority Member;
Dickerson, Assistant Ranking Minority Member; Boldt; Butler; Conway; Kastama;
Mason; Morris; Pennington; Schoesler and Van Luven.

Staff: Bob Longman (786-7139).

Background: Washington's major business tax is the business and occupation (B&O)
tax. The B&O tax is imposed on the gross receipts of business activities conducted
within the state, without any deduction for the costs of doing business. Thus, the tax
pyramids at each level of activity. For example, retailers are not allowed to deduct
amounts paid to wholesalers; and contractors are not allowed to deduct amounts paid
to a subcontractor. An exception to this rule is alowed for real estate brokers who
may deduct commissions paid to another brokerage. Another exception is when a

business acts as its client’s agent. B&O tax does not apply to money received from

the client as an advance payment for paying the client’s bills. The B& O tax also does
not apply when the business receives reimbursement for payments made on behalf of
the client.
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When a business hires and pays workers on behalf of a client, the question often
arises on whether these payments to the business are subject to B&O tax. The answer
depends upon whether the workers are considered employees of the business or
employees of the client. If the client has control over the workers, then the workers
are considered employees of the client and the payments to the hiring business are
considered advance payments or reimbursements and are not subject to B& O tax.
Otherwise, the hiring business pays B& O tax at the other activities rate of

2.09 percent on these payments.

Who has control over the workers is determined by who decides on the hiring and
firing of the workers; the duration of employment; the rate, amount, and other aspects
of compensation; the workers job assignments and instructions; and other factors.

Property owners often hire property management companies to manage their real
property. Frequently, the property management companies also manage the personnel
who perform the necessary services at the property location. The property owners
may pay the on-site personnel through the property management company. Property
managers have been assessed B& O tax on these payments for on-site workers.

Summary of Bill: Business and occupation tax does not apply to amounts received
by a property management company for the payment of gross wages or benefits to on-
site personnel when paid from property management trust accounts. Workers are on-
site personnel when they work at the owner’s property; have duties that include
leasing property units, maintaining the property, collecting rents, or similar activities,
and are compensated by the property owner under a written property management
agreement.

Appropriation: None.
Fiscal Note: Available.

Effective Date: The hill contains an emergency clause and takes effect April 1,
1997.

Testimony For: Few property management companies were aware, until they were
audited, that B& O taxes should be paid by them on the full amount of compensation
for on-site workers. Property management companies should not have to pay B&O
taxes on these amounts, because the workers are employees of the property owner,
not the management company. Taxing management companies on these amounts is
double taxation, which will just be passed on to the tenants of the property. A bright-
line test is needed to determine who pays tax on these amounts.

Testimony Against: None.
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Testified: (Pro) Jeff Powell and Terri Holvedt, Washington Association of Realtors;
Bob Yount, Institute for Real Estate Management; and Mark Gjurasic, Lincoln
Property Company.
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